
 
 

 
 

NOTHING ABOUT YOU WITHOUT YOU! 

FAQ’s ON ENDURING POWERS OF ATTORNEY 

What is an Enduring Power of Attorney about? 

An Enduring Power of Attorney (EPA) is about the internationally recognised right 

to self determine. (More on this right can be found in the document entitled 

“FAQ’s on the right of all human beings to make decisions about themselves to 

self-determine”). 

Why is the right to self determine so important? 

 

The right to self determine is a fundamental human right recognised in both 

international law and in Irish law. 

 

What does the right to self determine mean? 

 

The right to self determine means the right of every person to take part in all 

human activities and the corresponding right of every person to make all 

decisions about him/herself and his/her life for his/herself. 

A person having the ability to self determine is referred to as having the 

“capacity” to self determine. 

 

 



 
 

 
 

Is everyone entitled to the same right? 

 

Yes, everyone is entitled to the same right. 

The sad truth however is that not all humans are capable, for an enormous variety 

of different reasons, of exercising his/her right to self determine for his/herself. 

Some of those reasons may be due to: 

-  A severe inherent intellectual disability from birth or 

- An acquired disability due to a mental illness or disorder for example 

advanced dementia or  

- In the case of the elderly simply old age or to a physical illness from which 

he/she then recovers. 

- As a result of a physical illness or injury, for example through stroke or 

brain injury following an accident.   

 

In the case of some of the above, for example an inherent intellectual disability 

from birth, the  inability may be permanent but it may in other circumstances 

only be temporary, for example in the elderly when it is due to a physical illness 

from which the elderly person then recovers.   

Some people in certain circumstances may find that his/her capacity to self 

determine is limited, for example where one party has extreme power over 

his/her, such as in a relationship where there is violence, or there may be physical 

impediments preventing a person from communicating his/her needs for example 

where he/she has hearing or sight loss. 



 
 

 
 

Can a person cater in advance for who is to make decisions for/about them 

when they might find themselves in a position of not being able, for whatever 

reason, to do so for his/herself? 

 

Yes Ireland catered in its law for this when it enacted the Powers of Attorney Act 

1996. There are also the following two EU Council Recommendations which have 

to some extent been integrated into Irish law: 

 

1. The Council of Europe Recommendation (99)4 of the Committee of Ministers 

to Member States on Principles Concerning the Legal Protection of Incapable 

Adults (1999). This recommended the following to EU member states; 

- that the law for adults incapable of making decisions for themselves be 

based on the protection of human rights and fundamental freedoms 

- that it should provide for the protection of such persons in a manner that 

was least restrictive of the right to self determine 

- that the law should recognise that there are different degrees of capacity 

and that these vary from time to time 

- that all protective measures should be proportional and tailored to the 

individual needs and circumstances of the person without full capacity 

- ensure that the interests and welfare of the person without full capacity are 

paramount 

- ensure that the property of the person without full capacity is managed and 

used for the benefit of him/her to secure his/her welfare 

- ensure that the past and present wishes of the person without full capacity 



 
 

 
 

are taken into account and that close family should be consulted with for 

this purpose 

- that the person without full capacity should be assisted with his/her 

decision making by being given adequate information to enable him/her to 

express a view  

- that any appointment of a substituted decision maker should be 

procedurally fair and should provide for the person without full capacity  to 

be fully informed of the procedure, to be heard at any proceedings and to 

have the appointment reviewed 

- without the free and informed consent of a person only certain limited 

medical interventions can take place.  

 

2. The Council of Europe Recommendation on Principles concerning Powers of 

Attorney and Advance Directives for Incapacity September (2009) 

concerned “the protection of adults who, by reason of an impairment or 

insufficiency of their personal faculties, are incapable of making, in an 

autonomous way, decisions concerning any or all of their personal or 

economic affairs, or understanding, expressing or acting upon such 

decisions, and who consequently cannot protect their own interests. The 

incapacity may be due to a mental disability, a disease or a similar reason”. 

The Council recommended that the legislation of the member states should 

promote self determination for capable adults in the event of their future 

incapacity by means of continuing powers of attorney and advance 

healthcare directives which strongly promote self determination and 



 
 

 
 

autonomy, arguing that self determination is essential in respecting the 

human rights and dignity of each human being. 

How exactly does the Powers of Attorney Act 1996 allow people to cater in 

advance for decision making for/about them? 

The Powers of Attorney Act 1996 for the first time allowed Irish people for the 

first time to execute a document (called an Enduring power of Attorney or EPA) 

naming a person or persons who would have the authority to make personal care 

and/or financial decisions for them in the event that at some time in the future 

they were unable to make those decisions for themselves. 

Are all Powers of Attorney EPAs? 

No only an EPA in the form prescribed by the Powers of Attorney Act 1996 is 

effective for decision making for/about a person when he/she is no longer able to 

make those decisions for or about his/herself.  An “ordinary” Power of Attorney is 

very different. It becomes completely ineffective and useless when the person 

who granted it loses the capacity to make decisions for him/herself. 

Can anyone create an EPA for themselves?  

Yes provided he/she is over the age of eighteen and has the mental capacity to 

understand that there may be a time in his/her life when he/she is unable to 

make decisions concerning him/her, that he/she can legally appoint someone else 

to make those decisions for him/her if and when that time arises, and he/she can 

name a person/s whom he/she would trust to make those decisions for him/her 



 
 

 
 

at that time. 

Do you need to employ a solicitor to create an EPA for you? 

Appointing someone to make decisions for you when you are unable to make 

them for yourself is legally such a huge decision that the Powers of Attorney Act 

itself requires the signature on an EPA to be witnessed by both a solicitor and a 

doctor. The solicitor does so to confirm that the person creating the EPA (called 

the “donor”) has had the document and its legal consequences fully explained to 

him/her and that he/she understands it fully and is freely signing it. The doctor 

does so to confirm that at the time the donor signed the document he/she had 

sufficient mental capacity, with whatever explanation the solicitor has given, to 

understand it.  

I can understand that a person creating an EPA must understand what he/she is 

signing but what is meant by “freely signing it”? 

Sometimes when a person is slowly losing the mental capacity to make his/her 

own decisions, for example when he/she has been diagnosed with dementia or 

Alzheimer’s disease he/she can become vulnerable to family or other pressure to 

sign an EPA in favour of a particular person/s. Signing over the right to someone 

else to make decisions for you is so personally and legally important that it is vital 

that the donor picks someone of their own choice whom he/she can absolutely 

trust to carry out his/her wishes for him/her when the time might come and it is 

the duty of the solicitor to make sure that the donor does not feel obliged or 

pressured for whatever reason to appoint a particular person/s.  (More 



 
 

 
 

information on this can be found in the document entitled EMPOWERMENT) 

How can a solicitor ensure that I get the opportunity to choose the person I 

want to appoint and trust to carry out my wishes? 

Firstly a person wishing to create an EPA (the Donor) should choose a solicitor of 

his/her own who is independent of the person/s being named as attorney/s. 

Secondly the solicitor should always give the Donor the option of seeing the 

solicitor on his/her own. Thirdly it is very important that the donor chooses a 

solicitor who has experience with EPAs and also has the necessary interpersonal 

skills to explain the EPA procedure properly to the Donor and to make any 

adjustments which may be necessary to ensure that the donor fully understands 

what he/she is doing, for example using large print on a document or attending 

on the Donor at home. 

You say that it is vitally important that the Donor chooses someone as his/her 

attorney whom he/she can absolutely trust to carry out his/her wishes for 

him/her when the time might come that the Donor is unable to do so for 

him/herself. Is there therefore some sort of duty on the Donor to let the 

attorney/s know what his/her wishes are? 

Yes. The whole idea of an EPA it that the attorney/s make the sort of decisions for 

the Donor that the Donor him/herself might have made if he/she had the capacity 

to so for him/herself at the time. That means that the Donor should discuss with 

the attorney/s or someone else in advance what likely decisions may have to be 

made for the donor in the future (for example whether the Donor would like to 



 
 

 
 

be cared for at home or in a nursing home environment) and then give the 

attorneys instructions on what they should do. Most attorneys are very anxious 

for this discussion to take place as decision making for someone else is a huge 

personal responsibility  and attorney/s are grateful for all the advance guidance 

he/she/they can get from the Donor.  

Does an attorney have to consent to being appointed as an attorney? 

Yes, all attorneys have to sign the EPA as well as the Donor in order to confirm 

that he/she has read about or has had explained to him/her the role and 

responsibilities. 

Is there any duty on an attorney to find out about the Donor’s affairs when 

agreeing to being appointed as an attorney? 

No, an attorney has no to entitlement to know about the Donor’s affairs until the 

Donor looses capacity to manage them for his/herself. However the attorney/s 

should be made aware by the solicitor acting for the Donor when the Donor is 

creating the EPA that as attorney/s he/she/they will be obliged when acting as  

attorney/s to manage the Donor’s affairs in accordance with the Donor’s own will 

and preferences and beliefs and values, not his/her/their  own. This will become a 

statutory requirement for attorneys when the Assisted Decision Making 

(Capacity) Bill is passed into law. (For more on this see the document entitled 

“FAQ’s on the right of all human beings to make decisions about themselves for 

themselves to self-determine”). Attorney/s should therefore ensure that 

he/she/they find out from the Donor in advance what the Donor might decide to 



 
 

 
 

do in any given situation.  

 What sort of decisions for/about me does the Power of Attorney Act provide 

for? 

The Act divides the sort of decisions to be made by/for you into two different 

categories, personal care decisions and financial decisions. 

Do the attorney/s I wish to appoint for my personal care decisions and decisions 

about my finances have to be the same people? 

No, a donor can appoint an attorney/s for his/her personal care decisions and 

different attorney/s for financial matters. 

What sort of decisions are personal care decisions? 

The EPA document itself provides examples of the different sort of decisions that 

would be regarded as personal care decisions. They include decisions about 

where you should live, whom you should see and not see, what you should eat 

and wear, inspection of your personal papers, etc. You can understand how 

therefore it is important that you anticipate in advance the kind of personal 

decisions that may have to be made for /about you and that you need to let your 

attorney/s know what how you might in those circumstances choose for yourself.  

What about decisions re health care? Are they included in personal care 

decisions? 

At the moment personal care decisions under an EPA do not include health care 



 
 

 
 

or end of life decisions. It is anticipated however that the Assisted Decision 

Making (Capacity) Bill will remedy this as a part of its intended reform of the 

legislation on EPAs and allow a person to appoint an attorney to make healthcare 

decisions for him/her. Meanwhile however the courts in Ireland have recognized 

the right of a person to make an “advanced healthcare directive” stating in 

advance what end of life or other healthcare he/she wishes for in a given 

situation. The Medical Council Guidelines and HSE Consent Policy also recognize 

the right of a person to make an advanced healthcare directive. 

(For further information on making an advanced healthcare directive see 

www.ThinkAhead.ie).  

If the EPA does not cover healthcare decisions and the person has not signed an 

advanced healthcare directive what happens if healthcare decisions have to be 

made? 

In the event of a donor needing some specific healthcare and there being no 

advanced healthcare directive, the decision can be made by the attending doctor 

on clinical grounds, although if the attorney/s are aware of what the donor would 

have chosen in the particular circumstances for him/herself the doctor will take 

that into account in accordance with Medical Council Guidelines. The High Court 

can also make a once-off decision in relation to a specific health care issue or 

direct that a person be made a Ward of Court to enable such decisions to be 

made. 

You have made no mention of next of kin. Do they not have decision making 

http://www.thinkahead.ie/


 
 

 
 

powers around end of life decisions? 

No next of kin have no legal right whatsoever to make any decisions either for 

healthcare or anything else for a relative who cannot make those decisions for 

him/herself. However professionals dealing with a person who has lost capacity to 

make decisions for him/herself may well ask the next of kin if they know in that 

particular circumstance what decision the person might make for him/herself and 

either follow that, provided the professional is convinced that the next of kin are 

genuinely indicating the wishes of the person with limited capacity, or simply act 

in the objective best interests of the person with limited capacity, whether 

medically or otherwise depending on the decision to be made.  

What sort of decisions are financial decisions? 

Financial decisions include all decisions about your money, property or other 

assets including your income or pension as well as any business you may be 

involved in at the time you lose capacity. Those decisions may include whether to 

sell or rent your property – including your house or farm or business - and how to 

invest your money. 

What if all of my property is in joint names with someone else? 

Even if all of your property is in joint names with your spouse or civil partner or 

someone else you still have an entitlement to a share of it. That share will depend 

in the case of money held in joint accounts on the type of account (see the 

document on Joint Accounts).  



 
 

 
 

If the attorney I appoint is also the person who expects to inherit my estate 

after my death how can I make sure that he/she doesn’t choose not to spend 

my money on my care in order to inherit more? 

Most people usually want a close relative to be responsible for making decisions 

for them at a time when he/she cannot make those decisions for him/herself so it 

is not at all unusual that financial decisions are being taken by the same people 

who would most benefit if the money was not spent on you and instead inherited 

by them. Some ways of protecting against this if close relatives are the persons 

you wish to appoint as attorneys are: 

- to appoint more than one attorney  

- to leave clear written instructions about what assets are to be used first to 

pay for your care and what type and standard of care you would want to be 

provided for you 

- what assets may or may not be sold by the attorneys and in what order 

- whether or not Ancillary State Support under the Fair Deal Scheme is to be 

availed of and if so what property or what part of a property such as a farm 

or other business property is to be charged with it 

- do not include a power to make gifts in the EPA. 

If I choose to appoint more than one attorney can each attorney act separately 

or do all of the decisions they make have to be made jointly? 



 
 

 
 

If you are appointing more than one attorney then you will have to indicate in the  

EPA document itself will whether they all have to act together (jointly) or whether 

they can act together and also make decisions separately from one another 

(jointly and severally). In other words if you provide in the EPA that that they can 

act jointly then each decision has to be taken by all your attorneys together. If 

however you provide that they can act jointly and severally, then decisions in 

relation to you and/or your property can be taken by just one of them on their 

own without consultation with the other or others. However please see the next 

question. 

If I appoint more than one Attorney and they have the power to act jointly and 

separately (severally) do they each have the duty to inform one another about 

what they each are doing? 

Yes each attorney has the same responsibility towards you the Donor and for your 

property and affairs and they are each therefore accountable ultimately to the 

High Court.  Each attorney should therefore ensure that they each know whether 

or not and what decisions are being made by the other /another attorney without 

reference to them. 

If I appoint more than one attorney and they cannot reach an agreement on a 

particular decision what happens then? 

Whilst it is probably prudent to appoint more than one attorney there is always 

the danger that they might not agree on what to do. If there is an uneven number 

then the majority view can prevail.  Otherwise all attorneys are – as set out above 



 
 

 
 

- under an obligation to always act in accordance with the donor’s beliefs and 

values, will and preferences. If they disagree as to those then they could consult 

with others who know the donor as what the donor might have done him/herself 

in those circumstances. If however that is not possible or appropriate for the 

decision in question, they could ask a qualified mediator to assist them in 

resolving the conflict between them, or if the issue is legal, for example whether 

or not a particular action would be within the attorney’s authority, they can 

Consult the Wards of Court Office or seek a direction from the High Court.   

If I appoint close relatives as my attorneys can he/she/they make gifts of my 

property to themselves or others? 

No, not unless there is a specific power in the EPA authorising him/her/them to 

do so. Even if you do authorise him/her/them to make gifts to him/her/self (or 

other named persons) the attorney/s can only do so on birthdays or anniversaries 

to people you might yourself have remembered and only for an amount which is 

reasonable given the then amount and value of your property and your expected 

future care needs.   

Do I have to appoint a relative as my attorney/s? 

No, a person creating an EPA has full freedom to name any person he/she wishes 

as his/her attorney/s.  

Should the person/s I appoint as my attorney/s have any special skills? 

Not necessarily, unless perhaps you want any business you own or investments 



 
 

 
 

you might have to be continued to be managed by your attorney/s, and even then 

the attorney/s you appoint can employ people to manage that for them. What is 

extremely important is that you appoint a person or persons who are trustworthy 

and who you know will listen to and take notice of your will and preferences and 

beliefs and values and who will then act in accordance with them if and when the 

time comes for decisions to be taken about and for you and your property. 

Does the legislation make it clear for whom and for what the Attorney or 

Attorneys should use the Donor’s funds? 

Yes, the Powers of Attorney Act 1996 as well as the EPA document itself make it 

very clear that the attorney/s are to use the donor’s funds or property for the 

benefit of the donor only and, unless the EPA document restricts it, his/her 

dependents. 

Who would be regarded as dependents of the Donor? 

The donor’s spouse may be regarded as economically dependent, or a child, and 

the attorneys are permitted to use the donor’s money or property for their 

benefit as well as that of the donor. 

Once the EPA is registered and my attorney/s are taking all decisions on my 

behalf do all bank accounts and properties need to be transferred into 

his/her/their names? 

No.  The registration of the EPA simply gives the attorney/s power to act as 

agent/s for you in doing with your money and property what you might have 



 
 

 
 

done in those circumstances for yourself.  All of your money and property 

remains yours and should stay in your name, all that has changed is that the 

power to deal with it is now with your attorney/s.  

But what if I have named my spouse/civil partner as attorney and we hold all of 

our assets in joint names? Does he/she have to separate his/her share from 

mine once my EPA has been registered? 

No, not necessarily.  If all of your assets have habitually been held in joint names 

with your attorney then that can continue. 

Are attorney/s supervised by and/or obliged to keep and/or file accounts with 

any competent party? 

Presently there is little or no supervision by any competent party of attorneys or 

his/her/their actions or use of the donor’s money or property. The Powers of 

Attorney Act 1996 does oblige attorney/s to keep full accounts and produce them 

to the High Court if necessary. In practise however this only occurs if an 

interested party makes a complaint to the High Court about the management of 

the donor’s affairs by the attorney/s. It is anticipated however that the Assisted 

Decision Making (Capacity) Bill will provide for more effective supervision of 

attorney/s including the regular production of accounts.   

Can the Attorney/Attorneys be held responsible for misuse of the Donor’s 

money or property? 

Yes. The High Court does have power to hold an attorney/s personally responsible 



 
 

 
 

for the misuse of a Donor’s funds or property. However there is currently no 

independent competent supervisor with power to take such a case to the High 

Court. This will also hopefully be remedied in the Assisted Decision Making 

(Capacity) Bill. A recent decision by the High Court seems to indicate that the High 

Court has limited power given that the attorney is the appointee of the donor and 

therefore presumed to be trustworthy.    

If I would like anyone else to be consulted about the decisions my attorneys 

may make for me can I provide for that? 

It is possible to name in your EPA a person or persons you wish your attorney/s to 

consult with before making a decision concerning you or your affairs. It is 

important to remember however that the decision making power and 

responsibility remains however with your attorney/s. 

Under what circumstances would I be likely to want my attorneys to consult 

with others? 

You may have a number of children some of whom live abroad and consider that 

while it isn’t necessary or practically possible for them all to be appointed 

attorneys, you would like them nonetheless to be consulted about personal care 

decisions for you, or you may have a trusted financial advisor with whom you 

wish your attorneys to consult before making certain financial decisions for you. 

Again it is important to remember that following such consultation the attorneys 

do not have to follow the advice they are given. The right to make a decision and 

the responsibility for it always remains with your attorney/s and them alone. 



 
 

 
 

You have said that my attorney/s must sign the EPA and consent to be my 

attorney/s. Do I have to let other people/relatives know whom I have 

appointed as my attorneys? 

The EPA form provides that when a person signs an EPA he/she must inform two 

people (who are called Notice Parties) that he/she has signed an EPA. At least one 

of those Notice Parties must be the person’s closest relative, for example a 

spouse or civil partner. If however the person has appointed his/her closest 

relative/s as his/her attorney/s then the person signing the EPA must inform 

his/her next closest relative that  he/she has signed an EPA and who he/she has 

appointed as his/her attorney/s. 

What if I don’t have relatives? Does that mean I cannot sign an EPA? 

Absolutely not.  A person who does not have any relatives can name other 

persons, for example a close friend or trusted advisor, as Notice Parties. The 

solicitor acting for the person creating the EPA should in those circumstances 

have the person complete a further sworn document (called an Affidavit) 

explaining that he/she has no relatives and so is naming others as Notice Parties. 

What if I have relatives but have nothing to do with them or don’t want them 

for whatever reason to know that I have signed an EPA or who I have named as 

my attorney/s? 

It is possible in these circumstances for a person signing an EPA not to name 

his/her relatives or his/her closest relatives as Notice Parties provided the reason 



 
 

 
 

why they are not being named is set out in a further  sworn document (called an 

Affidavit) which the solicitor acting for the person creating the EPA will prepare. 

Do the Notice Parties have anything further to do with the EPA or the 

attorney/s I name after they have been notified that I have signed an EPA? 

Yes the Notice Parties are informed if and when the EPA is being registered or 

bought into effect. They are then given the opportunity to object on several 

different grounds to its registration. 

So the Notice Parties could hold up the registration of my EPA? 

The Notice Parties have five weeks after the service on them of a document 

telling them that the attorney/s consider that the time has come to register the 

EPA (because the person who created the EPA had lost capacity to make decisions 

for him/herself) to object to the registration. 

Do the Notice parties have to give a good reason for objecting to registration? 

Yes the objecting Notice Parties (or one of them) have to give detailed reasons for 

his/her objection to the Wards of Court office within that five week period. The 

Wards of Court office usually require that objection to be in the form of a sworn 

document (called an Affidavit) and extra time beyond the five week limit may be 

allowed for that document to be prepared and filed.  

What would be a valid reason for a Notice Party to object to the registration of 

my EPA? 



 
 

 
 

The Notice Parties act as a sort of double protection for the donor because the 

grounds upon which they can object to registration include that the donor (the 

person whose EPA is about to be registered) has NOT lost capacity to make 

decisions for him/herself, OR that the attorneys appointed are not now suitable 

people to act as attorneys OR that the person/s appointed as attorneys were only 

appointed because he/she/they forced the donor to appoint him/her/them.  

 

Could you please explain the procedure for bringing an EPA into effect? 

The responsibility for bringing an EPA into effect lies with the attorney/s who 

should do so when he/she/they believe that the Donor who appointed 

his/her/them as attorney/s is losing or has lost capacity to make decisions about 

his/her care and or finances. The attorneys need to advise the solicitor who acted 

for donor when he/she created the EPA that he/she/they believe that it now has 

to be registered. That solicitor (or another whom the attorneys choose) must first 

obtain a certificate from a doctor caring for the Donor confirming that  the Donor 

is or is becoming incapable of looking after his/her own affairs. The certificate 

must also give medical reasons for this loss of capacity. A set procedure then has 

to be followed. An initial document signed by the attorney/s has to be served by 

the solicitor on the Notice Parties, the Donor and the Wards of Court Office 

notifying them all of the attorney/s intention to register the donor’s EPA. If there 

are no objections to the registration (see above) then five weeks later further 

documents are signed by the attorney/s and served again on the same parties 



 
 

 
 

before registration is affected by lodging all of the documentation in the Wards of 

Court Office.  

How does someone know that my EPA has been brought into effect? 

Once the Wards of Court office have ensured that the proper registration 

procedure has been followed it will complete the registration process by issuing a 

Certificate of Registration which bears the Wards of Court stamp. 

Once the Certificate of registration has been issued is the EPA document I 

signed still needed? 

Yes the EPA document the Donor signed will always be relevant because it states 

whether the attorney/s have power to make personal and/or financial decisions 

and will also contain any specific authority given to the attorney/s (such as the 

power to make gifts) and any specific instructions (such as where the Donor 

wishes to be cared for and/or what property is to be utilised first to pay for that 

care). 

You mentioned above that at the moment there is limited supervision of 

attorney/s but if someone looking out for me has reason to suspect that my 

attorney/s are either not caring properly for me or are misusing my money or 

property who can he/she/ complain to? 

Any person who suspects an abuse by the attorney/s of the Donor’s property 

and/or  personal care can, if he/she/ is aware of the identity of the solicitor who 

prepared the EPA on behalf of the donor, complain initially to that solicitor. If the 



 
 

 
 

abuse continues then the complaint should be made directly to the Wards of 

Court Office. Ultimately however it may be necessary to engage a solicitor to 

bring proceedings to have the abuse investigated by the High Court. As stated 

earlier hopefully the Assisted Decision Making (Capacity) Bill will when passed 

into law provide for an independent competent person to receive and investigate 

complaints against attorney/s and to supervise them.   

Can an attorney who abuses his/her position by not caring properly for me or 

my property be removed? 

Yes. The High Court has jurisdiction to remove an unsuitable or dishonest 

attorney. 

If I sign an EPA and then change my mind about it or any aspect of it, such as my 

attorney/s, can I cancel it or change it? 

Yes any person who signs an EPA can cancel (revoke) it completely provided it has 

not yet been registered.  Once an EPA has been registered, the registration can 

only be cancelled by the High Court.  

Changes can be made to an EPA by first cancelling the signed EPA and then 

signing a further EPA containing the changes, such as different attorney/s or 

instructions.    

If the High Court cancels my EPA after it had been registered who then has 

responsibility for looking after me? 



 
 

 
 

If the High Court decides either not to register an EPA for a donor who has lost 

capacity or decides to cancel an already registered EPA, then currently the High 

Court will direct that the Donor of the EPA be taken into Wardship instead. This 

however will change when the Assisted Decision Making (Capacity) Bill is passed 

into law. (For more detail on this see the document entitled “FAQs ON THE RIGHT 

OF ALL HUMAN BEINGS TO MAKE DECISIONS ABOUT THEMSELVES FOR 

THEMSELVES – TO SELF DETERMINE”). 

What happens to my EPA when I die? 

The function of attorney/s under an EPA is to act as agent/s for the Donor.  Once 

a Donor dies the agency arrangement is at an end and the authority of the 

attorney/s to deal with the Donor’s remains or property ceases immediately. 

If my attorney/s has/have no authority after my death who then takes over to 

ensure that my remains are dealt with in accordance with my wishes? 

If the Donor had made a Will, the executors of the Will are responsible for 

ensuring that the Donor’s wishes for his/her funeral and remains are carried out. 

If the Donor had not made a Will one or more of his/her closest relatives can take 

over. 

If my attorney/s has/have no authority or responsibility for my property after 

my death who then takes over? 

If the Donor had made a Will the executors of the Will are responsible for the 

property of the Donor after the Donor’s death and for ensuring that it is 



 
 

 
 

distributed in accordance with the Donor’s wishes as set out in his/her Will. If the 

Donor had not made a Will one or more of his/her closest relatives can take over 

and apply to the Probate Office to be appointed as administrators in order to 

distribute the Donor’s property as provided for in the Succession Act 1965. 

Do my attorneys have any duty at all to my Executor/Administrators after my 

death? 

Yes. The attorney/s would be the person/s with knowledge of the now deceased 

Donor’s assets and are obliged to assist the executor/s or administrator/s of the 

Donor’s estate by giving details of those assets remaining at the date of the 

Donor’s death and where those assets are located.                                              


